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Specific Item(s) OR Service(s) 

Home Health Care Services 
Provider, Practitioner OR Supplier 

Capuano Home Health Care 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

The Commonwealth of Massachusetts, represented by MassHealth (Appellant), 

requested an Administrative Law Judge (ALJ) hearing to review the Qualified 

Independent Contractor’s, Maximus Federal Services (QIC), denial of Medicare 

coverage and reimbursement for home health care (HHC) services Capuano Home 

Health Care (Provider) furnished the beneficiary from November 20, 2008, until 

September 15, 2009.  The ALJ issued a fully favorable on-the-record decision finding 

Medicare coverage existed and ordering Medicare reimbursement for the HHC services 

Provider furnished the beneficiary. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  First, 

the ALJ failed to consider whether the HHC services Provider furnished the beneficiary 

during Episodes 2 and 4 met the physician signature requirements of sections 

409.41(c), 409.42, and 409.43 of Title 42 of the Code of Federal Regulations (CFR).  

Specifically, section 409.41(c) of Title 42 of the CFR states that in order for Medicare 

payment to issue for HHC services, the conditions articulated in sections 409.41 

through 409.47 of Title 42 of the CFR must be satisfied.  Section 409.41 of Title 42 of 

the CFR sets forth the beneficiary’s eligibility requirements, including that the 

beneficiary be under the care of a physician and the HHC services be furnished 

pursuant to a valid plan of care (POC) satisfying the conditions of section 409.43 of Title 

42 of the CFR.  Finally, section 409.43 of Title 42 of the CFR sets forth the physician 

order requirements, as well as the frequency of review requirements for HHC POCs.  In 

this case, the POC for Episode 2 does not contain a physician signature and the POC 

for Episode 4 contains an untimely physician signature.  Accordingly, in finding 

Medicare coverage existed for and in ordering Medicare reimbursement for HHC 

services furnished without valid physician orders, the ALJ erred as a matter of law.  This 

error of law is material to the outcome of these claims because it results in the ALJ 

finding Medicare coverage existed for an in ordering Medicare reimbursement for HHC 

services Provider furnished the beneficiary without physician orders. 
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Second, the ALJ erred as a matter of law in ordering Medicare reimbursement for HHC 

services furnished from November 20, 2008, until December 9, 2008; March 20, 2009, 

until April 14, 2009; July 18, 2009, until August 18, 2009; and during Episodes 2 and 4 

in violation of section 409.43(d) of Title 42 of the CFR.  Specifically, section 409.43(d) of 

Title 42 of the CFR sets forth the requirements for acceptance of verbal orders for HHC 

services.  The regulation requires the orders to be “put in writing and be signed and 

dated with the date of receipt by the registered nurse or qualified therapist . . . 

responsible for furnishing or supervising the ordered services.”  Id.  In this case, all five 

POCs contain a Verbal Start of Care (VSOC) date of December 28, 2000.  Because the 

VSOC date is nearly eight years prior to the start of Episode 1, the VSOC dates are 

invalid.  Accordingly, the physician’s signature date constitutes the start of care date.  

With regard to Episode 2, no physician signature exists and with regard to Episode 4, 

the physician’s signature is dated after the episode of care.  Therefore, no HHC 

services furnished during Episodes 2 and 4 were properly ordered.  The beneficiary’s 

physician signed the POCs for Episodes 1, 3, and 5 on December 10, 2008, April 15, 

2009, and August 19, 2009, respectively.  Accordingly, only HHC services furnished 

from December 10, 2008, until January 18, 2009; April 15, 2009, until May 18, 2009; 

and August 19, 2009, until September 15, 2009, were ordered by the beneficiary’s 

physician.  In failing to consider the verbal orders requirements articulated in section 

409.43(d) of Title 42 of the CFR.  This error of law is material to the outcome of these 

claims because it results in the ALJ ordering Medicare reimbursement for HHC services 

Provider furnished the beneficiary from November 20, 2008, until December 9, 2008; 

March 20, 2009, until April 14, 2009; July 18, 2009, until August 18, 2009; and during 

Episodes 2 and 4 without valid verbal orders. 

Finally, the ALJ erred as a matter of law in ordering Medicare reimbursement for the 

HHC services Provider furnished the beneficiary during all five episodes of care without 

the physician certifying the beneficiary was homebound.  Specifically, section 409.42(a) 

of Title 42 of the CFR requires a beneficiary to be confined to the home in order to be 

eligible for HHC benefits.  Moreover, section 424.22(a)(1) of Title 42 of the CFR 

requires a physician certification of the beneficiary’s homebound status in order to 

qualify for payment under Medicare Part A or B.  Therefore, in ordering Medicare 

reimbursement for the HHC services Provider furnished the beneficiary without a 

physician certifying the beneficiary was homebound, the ALJ erred as a matter of law in 

failing to consider sections 409.52(a) and 424.22(a)(1) of Title 42 of the CFR.  See 42 

C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare and Medicaid 

programs . . . are binding on ALJs.").  This error of law is material to the outcome of the 

claims because it results in the ALJ ordering reimbursement for HHC services Provider 

furnished the beneficiary without complying with Medicare reimbursement criteria. 
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Background:  

Provider furnished the beneficiary HHC services during five episodes of coverage:  (1) 

November 20, 2008, until January 18, 2009; (2) January 19, 2009, until March 19, 2009; 

(3) March 20, 2009, until May 18, 2009; (4) May 19, 2009, until July 17, 2009; and (5) 

July 18, 2009, until September 15, 2009.  Exh.1 at 4.  The Medicare Administrative 

Contractor, NHIC, Corp. (MAC), denied Medicare coverage and reimbursement for all 

five episodes on initial determination because Provider failed to furnish medical 

documentation with the claims seeking Medicare reimbursement; therefore, it was 

impossible to determine whether Medicare coverage existed and whether the conditions 

for Medicare payment had been satisfied.  Exh.1 at 20; Dup. at 65, 70, 1, 6.1 

Following the unfavorable initial determinations, Appellant requested the MAC conduct 

redeterminations, arguing the HHC services were medically reasonable and necessary 

and furnished while the beneficiary was homebound.  Dup. at 64, 68, 73, 4, 9.  The 

MAC issued unfavorable redetermination decisions, denying Medicare coverage and 

reimbursement for the HHC services Provider furnished the beneficiary for multiple 

reasons.  Exh.1 at 21; Dup. at 66, 71, 1, 7.  The MAC denied Medicare coverage and 

reimbursement for Episodes 1, 2, 3, and 4 because the beneficiary was not homebound 

and because the verbal start of care (VSOC) date was invalid.  Exh.1 at 21; Dup. at 66, 

71, 1.  The MAC denied Medicare coverage and reimbursement for HHC services 

Provider furnished the beneficiary during Episodes 1 and 4 because the documentation 

in the medical record did not establish the services were medically reasonable and 

necessary.  Exh.1 at 21; Dup. at 1.  The MAC denied Medicare coverage and 

reimbursement for Episodes 2, 3, and 5 because an OASIS report was not submitted to 

the State Repository.  Dup. at 66, 71, 7.  Finally, the MAC denied Medicare coverage 

and reimbursement for HHC services Provider furnished the beneficiary during 

Episodes 2 and 3 because the physician’s signature on the POC was not dated, 

invalidating the POC, and therefore, no valid orders existed for the HHC services.  Dup. 

at 66, 71.  In all five redetermination decisions, the MAC found Provider financially 

responsible for the noncovered services.  Exh.1 at 21; Dup. at 65, 70, 1, 6. 

As a result of the unfavorable redetermination decisions, Appellant requested the QIC 

conduct reconsiderations, maintaining the HHC services met Medicare coverage 

criteria.  Dup. at 58, 61, 50, 53, 56.  Nevertheless, the QIC issued a consolidated 

unfavorable reconsideration decision, denying Medicare coverage and reimbursement 

for the HHC services Provider furnished the beneficiary during all five episodes.  Exh.1 

at 4.  In explaining the denial, the QIC stated: 

                                            

1 References to documents found in the Non-probative / Duplicates portion of the case 

file are cited as “Dup.” 
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A panel of licensed healthcare professionals reviewed this case and determined 

that the services at issue did not meet Medicare coverage criteria.  At issue in 

this appeal are home health skilled nursing visits.  Skilled nursing visits were 

ordered for observation and monitoring of vital signs and ongoing assessment of 

body systems, teaching of medications and disease process/management and 

repetitive teaching. 

The beneficiary was admitted to home care services with a diagnosis of 

schizophrenia.  Medicare regulations require that in order for home services to be 

covered under Medicare, the beneficiary must be homebound.  The 

documentation did not support the beneficiary was homebound.  In Locator Box 

26, found on the first page of the plan of care, the physician certification 

statement did not indicate that the beneficiary was homebound.  The nursing 

documentation specifically noted that the beneficiary was not homebound.  She 

was up as tolerated and independent with functional mobility.  She had no pain or 

visual impairment.  Therefore, the documentation does not support that the 

beneficiary met the homebound criteria for coverage.  Home services are not 

covered for the beneficiary due to the homebound criteria not being met. 

There were no valid order for the certification period January 19, 2009 to March 

19, 2009, [(Episode 2)] since the physician did not sign the plan of care. 

The documentation submitted for review did not support that the home health 

services at issue were reasonable and medically necessary.  Medicare requires 

that individuals receiving home health services be confined to the home, under 

the care of a physician, in need of skilled services, and under a plan of care.  The 

documentation submitted for review did not support that these criteria were met.  

Therefore, Medicare cannot cover the home health services at issue. 

Exh.1 at 7-8. 

Accordingly, Appellant requested an ALJ hearing, arguing the HHC services met 

Medicare coverage criteria.  Exh.1 at 1-2.  The ALJ issued a fully favorable on-the-

record decision, finding Medicare coverage existed for and ordering Medicare 

reimbursement for the HHC services Provider furnished the beneficiary during all five 

episodes.  ALJ at 1.  In identifying the issue on appeal, the ALJ stated:  “The QIC held 

there was insufficient evidence the beneficiary was homebound.  The issue is whether 

the home health services are covered under Part A of Title XVIII of the Social Security 

Act, and if so, whether the services are not otherwise excluded under Section 

1862(a)(1)(A) of the Act.”  Id.  The ALJ’s decision contained the following factual 

findings: 

The beneficiary was prescribed home health care by her primary care physician 

for skilled nursing services including cognitive status assessment and medication 

injection.  The beneficiary’s primary diagnosis was schizophrenia.  Secondary 

conditions included mental retardation, psychosexual disorder.  The home health 
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certifications described the beneficiary as only partially oriented, with rambling 

though processes.  (Exhibit 2) 

ALJ at 2.  Among the authority cited by the ALJ, the ALJ quoted a portion of section 

30.1.1 of chapter 7 of the MBPM, setting forth examples of conditions rendering 

Medicare beneficiaries homebound:  “A patient with a psychiatric illness that is 

manifested in part by a refusal to leave home or is of such a nature that it would not be 

considered safe for the patient to leave home unattended, even if they have no physical 

limitations.”  (CMS Pub. 100-02); ALJ at 4.  Accordingly, the ALJ offered the following 

analysis: 

The QIC held the beneficiary was “independent with functional mobility” and 

therefore not homebound. 

The QIC is either unaware of or declines to recognize the policy that a patient is 

considered homebound if she has a psychiatric illness that is manifested in part 

by a refusal to leave home or is of such a nature that it would not be considered 

safe for the patient to leave home unattended.  The ALJ finds the beneficiary was 

homebound due to schizophrenia and mental retardation. 

There being no other issue raised by the QIC, Medicare coverage criteria for 

home health services were met. 

ALJ at 5.  This referral requesting the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review 

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 

C.F.R. § 405.1000(a).  The ALJ conducts a de novo review and issues a decision based 

on the hearing record.  42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be 

based on evidence offered at the hearing or otherwise admitted into the record.”  42 

C.F.R. § 405.1046(a); see also 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 

hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 

of law, and the reasons for the decision.  The decision must be based on evidence 

offered at the hearing or otherwise admitted into the record.”).  “The issues before the 

ALJ include all the issues brought out in the initial determination, redetermination, or 

reconsideration that were not decided entirely in a party’s favor.”  42 C.F.R. § 

405.1032(a). 

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 
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C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

II. Home Health Care Services 

“In order for home health care services to qualify for payment under the Medicare 

program . . . [t]he physician certification and recertification requirements for home health 

services described in [section] 424.22” of Title 42 of the CFR must be satisfied.  42 

C.F.R. § 409.41(b).  Additionally, “[a]ll requirements contained in [sections] 409.42 

through 409.47” of Title 42 of the CFR must be satisfied.  42 C.F.R. § 409.41(c); see 

also Ch.7, § 30.5 of the Medicare Benefit Policy Manual (MBPM) (CMS Pub. 100-02) 

(stating in order for home health care services to be covered by Medicare, the HHA 

must furnish the services pursuant to a valid plan of care and physician certifications).   

Section 409.42 of Title 42 of the CFR articulates the beneficiary’s qualifications for 

coverage of home health care services: 

To qualify for Medicare coverage of home health services, a beneficiary must 

meet each of the following requirements: 

(a) Confined to the home. The beneficiary must be confined to the home or in an 

institution that is not a hospital, SNF or nursing facility as defined in section 

1861(e)(1), 1819(a)(1) or 1919(a)(1) of the Act, respectively. 

(b) Under the care of a physician. The beneficiary must be under the care of a 

physician who establishes the plan of care. A doctor of podiatric medicine may 

establish a plan of care only if that is consistent with the functions he or she is 

authorized to perform under State law. 

(c) In need of skilled services. The beneficiary must need at least one of the 

following skilled services as certified by a physician in accordance with the 

physician certification and recertification requirements for home health services 

under § 424.22 of this chapter. 

(1) Intermittent skilled nursing services that meet the criteria for skilled 

services and the need for skilled services found in § 409.32. (Also see § 

409.33(a) and (b) for a description of examples of skilled nursing and 

rehabilitation services.) These criteria are subject to the following limitations in 

the home health setting: 

(i) In the home health setting, management and evaluation of a patient care 

plan is considered a reasonable and necessary skilled service when 

underlying conditions or complications are such that only a registered nurse 

can ensure that essential non-skilled care is achieving its purpose. To be 

considered a skilled service, the complexity of the necessary unskilled 

services that are a necessary part of the medical treatment must require the 

involvement of licensed nurses to promote the patient's recovery and 

medical safety in view of the overall condition. Where nursing visits are not 
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needed to observe and assess the effects of the non-skilled services being 

provided to treat the illness or injury, skilled nursing care would not be 

considered reasonable and necessary, and the management and 

evaluation of the care plan would not be considered a skilled service. In 

some cases, the condition of the patient may cause a service that would 

originally be considered unskilled to be considered a skilled nursing service. 

This would occur when the patient's underlying condition or complication 

requires that only a registered nurse can ensure that essential non-skilled 

care is achieving its purpose. The registered nurse is ensuring that service 

is safely and effectively performed. However, a service is not considered a 

skilled nursing service merely because it is performed by or under the 

supervision of a licensed nurse. Where a service can be safely and 

effectively performed (or self administered) by non-licensed staff without the 

direct supervision of a nurse, the service cannot be regarded as a skilled 

service even if a nurse actually provides the service. 

(ii) In the home health setting, skilled education services are no longer 

needed if it becomes apparent, after a reasonable period of time, that the 

patient, family, or caregiver could not or would not be trained. Further 

teaching and training would cease to be reasonable and necessary in this 

case, and would cease to be considered a skilled service. Notwithstanding 

that the teaching or training was unsuccessful, the services for teaching and 

training would be considered to be reasonable and necessary prior to the 

point that it became apparent that the teaching or training was 

unsuccessful, as long as such services were appropriate to the patient's 

illness, functional loss, or injury. 

(2) Physical therapy services that meet the requirements of § 409.44(c). 

(3) Speech-language pathology services that meet the requirements of § 

409.44(c). 

(4) Occupational therapy services in the current and subsequent certification 

periods (subsequent adjacent episodes) that meet the requirements of § 

409.44(c) initially qualify for home health coverage as a dependent service as 

defined in § 409.45(d) if the beneficiary's eligibility for home health services 

has been established by virtue of a prior need for intermittent skilled nursing 

care, speech-language pathology services, or physical therapy in the current 

or prior certification period. Subsequent to an initial covered occupational 

therapy service, continuing occupational therapy services which meet the 

requirements of § 409.44(c) are considered to be qualifying services. 

(d) Under a plan of care. The beneficiary must be under a plan of care that meets 

the requirements for plans of care specified in § 409.43. 
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(e) By whom the services must be furnished. The home health services must be 

furnished by, or under arrangements made by, a participating HHA. 

Section 409.43 of Title 42 of the CFR addresses the POC requirements: 

(a) Contents. The plan of care must contain those items listed in § 484.18(a) of 

this chapter that specify the standards relating to a plan of care that an HHA 

must meet in order to participate in the Medicare program. 

(b) Physician's orders. The physician's orders for services in the plan of care 

must specify the medical treatments to be furnished as well as the type of home 

health discipline that will furnish the ordered services and at what frequency the 

services will be furnished. Orders for services to be provided “as needed” or 

“PRN” must be accompanied by a description of the beneficiary's medical signs 

and symptoms that would occasion the visit and a specific limit on the number of 

those visits to be made under the order before an additional physician order 

would have to be obtained. Orders for care may indicate a specific range in 

frequency of visits to ensure that the most appropriate level of services is 

furnished. If a range of visits is ordered, the upper limit of the range is considered 

the specific frequency. 

(c) Physician signature. 

(1) Request for Anticipated payment signature requirements. If the physician 

signed plan of care is not available at the time the HHA requests an 

anticipated payment of the initial percentage prospective payment in 

accordance with § 484.205, the request for the anticipated payment must be 

based on-- 

(i) A physician's verbal order that-- 

(A) Is recorded in the plan of care; 

(B) Includes a description of the patient's condition and the services to be 

provided by the home health agency; 

(C) Includes an attestation (relating to the physician's orders and the 

date received) signed and dated by the registered nurse or qualified 

therapist (as defined in 42 CFR 484.4) responsible for furnishing or 

supervising the ordered service in the plan of care; and 

(D) Is copied into the plan of care and the plan of care is immediately 

submitted to the physician; or 

(ii) A referral prescribing detailed orders for the services to be rendered that 

is signed and dated by a physician. 

(2) Reduction or disapproval of anticipated payment requests. CMS has the 

authority to reduce or disapprove requests for anticipated payments in 

situations when protecting Medicare program integrity warrants this action. 
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Since the request for anticipated payment is based on verbal orders as 

specified in paragraph (c)(1)(i) and/or a prescribing referral as specified in 

(c)(1)(ii) of this section and is not a Medicare claim for purposes of the Act 

(although it is a “claim” for purposes of Federal, civil, criminal, and 

administrative law enforcement authorities, including but not limited to the Civil 

Monetary Penalties Law (as defined in 42 U.S.C. 1320a–7a(i)(2)), the Civil 

False Claims Act (as defined in 31 U.S.C. 3729(c)), and the Criminal False 

Claims Act (18 U.S.C. 287)), the request for anticipated payment will be 

canceled and recovered unless the claim is submitted within the greater of 60 

days from the end of the episode or 60 days from the issuance of the request 

for anticipated payment. 

(3) Final percentage payment signature requirements. The plan of care must 

be signed and dated-- 

(i) By a physician as described who meets the certification and 

recertification requirements of § 424.22 of this chapter; and 

(ii) Before the claim for each episode for services is submitted for the final 

percentage prospective payment. 

(4) Changes to the plan of care signature requirements. Any changes in the 

plan must be signed and dated by a physician. 

(d) Oral (verbal) orders. If any services are provided based on a physician's oral 

orders, the orders must be put in writing and be signed and dated with the date of 

receipt by the registered nurse or qualified therapist (as defined in § 484.4 of this 

chapter) responsible for furnishing or supervising the ordered services. Oral 

orders may only be accepted by personnel authorized to do so by applicable 

State and Federal laws and regulations as well as by the HHA's internal policies. 

The oral orders must also be countersigned and dated by the physician before 

the HHA bills for the care. 

(e) Frequency of review. 

(1) The plan of care must be reviewed by the physician (as specified in § 

409.42(b)) in consultation with agency professional personnel at least every 60 

days or more frequently when there is a-- 

(i) Beneficiary elected transfer; 

(ii) Significant change in condition; or 

(iii) Discharge and return to the same HHA during the 60–day episode. 

(2) Each review of a beneficiary's plan of care must contain the signature of 

the physician who reviewed it and the date of review. 

(f) Termination of the plan of care. The plan of care is considered to be 

terminated if the beneficiary does not receive at least one covered skilled 
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nursing, physical therapy, speech-language pathology services, or occupational 

therapy visit in a 60–day period unless the physician documents that the interval 

without such care is appropriate to the treatment of the beneficiary's illness or 

injury. 

Section 409.44 of Title 42 of the CFR sets forth the requirements for services to qualify 

as skilled services.  Similarly, section 409.45 of Title 42 of the CFR defines dependent 

services.  Section 409.46 of Title 42 of the CFR explains the administrative costs 

associated with home health care services covered by Medicare.  Finally, section 

409.47 of Title 42 of the CFR sets forth the requirements for the place of service.   

Section 424.22 of Title 42 of the CFR states Medicare Part A or Part B only pays for 

HHC services if a physician certifies and recertifies the criteria contained in subsections 

(a) and (b) of the regulation.  Subsection (a)(1) of the regulation sets forth the contents 

of the physician certification, in pertinent part: 

As a condition for payment of home health services under Medicare Part A or 

Medicare Part B, a physician must certify as follows: 

(i) The individual needs or needed intermittent skilled nursing care, or physical or 

speech therapy, or . . . occupational therapy.  If a patient’s underlying condition 

or complication requires a registered nurse to ensure that essential non-skilled 

care is achieving its purpose, and necessitates a registered nurse be involved in 

the development, management, and evaluation of a patient’s care plan, the 

physician will include a brief narrative describing the clinical justification of this 

need.  If the narrative is part of the certification or recertification form, then the 

narrative must be located immediately prior to the physician’s signature.  If the 

narrative exists as an addendum to the certification or recertification form, in 

addition to the physician’s signature on the certification or recertification form, the 

physician must sign immediately following the narrative in the addendum. 

(ii)  Home health services were required because the individual was confined to 

the home except when receiving outpatient services. 

Furthermore, section 424.22 of Title 42 of the CFR articulates the timing of the 

physician certification and recertification.  Specifically, the regulation states: 

(a)(2) Timing and signature.  The certification of need for home health services 

must be obtained at the time the plan of treatment is established or as soon 

thereafter as possible and must be signed by the physician who establishes the 

plan. 

(b)  Recertification— 
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(1)  Timing and signature of recertification.  Recertification is required at least 

every 60 days, preferably at the time the plan is reviewed, and must be signed 

by the physician who reviews the plan of care. 

42 C.F.R. § 424.22. 

III. Limitation on Billing 

Section 489.21 of Title 42 of the CFR limits the amounts a provider may bill the 

beneficiary.  The regulation provides, in pertinent part: 

[T]he provider agrees not to charge a beneficiary for any of the following: 

(a) Services for which the beneficiary is entitled to have payment made under 

Medicare. 

(b) Services for which the beneficiary would be entitled to have payment made 

if the provider— 

(1) Had in its files the required certification and recertification by a physician 

relating to the services furnished to the beneficiary; 

42 C.F.R. 489.21. 

 

Discussion:  

The ALJ’s decision contains errors of law material to the outcome of this claim.  First, 

the ALJ failed to consider whether the HHC services Provider furnished the beneficiary 

during Episodes 2 and 4 met the physician signature requirements of sections 

409.41(c), 409.42, and 409.43 of Title 42 of the CFR.  This error of law is material to the 

outcome of these claims because it results in the ALJ finding Medicare coverage 

existed for an in ordering Medicare reimbursement for HHC services Provider furnished 

the beneficiary without physician orders.  Second, the ALJ erred as a matter of law in 

ordering Medicare reimbursement for HHC services furnished from November 20, 2008, 

until December 9, 2008; March 20, 2009, until April 14, 2009; July 18, 2009, until August 

18, 2009; and during Episodes 2 and 4 without considering the verbal orders 

requirements articulated in section 409.43(d) of Title 42 of the CFR.  This error of law is 

material to the outcome of these claims because it results in the ALJ ordering Medicare 

reimbursement for HHC services furnished without valid verbal orders.  Finally, the ALJ 

erred as a matter of law in ordering Medicare reimbursement for the HHC services 

Provider furnished the beneficiary without a physician certifying the beneficiary’s 

homebound status in compliance with section 424.22 of Title 42 of the CFR.  This error 

of law is material to the outcome of these claims because it results in the ALJ ordering 

Medicare reimbursement for HHC services which do not satisfy the conditions for 

Medicare payment articulated in the regulations. 
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I. Physician Orders 

The ALJ erred in finding Medicare coverage existed for and in ordering Medicare 

reimbursement for the HHC services Provider furnished the beneficiary during Episodes 

2 and 4 in violation of sections 409.41(c), 409.42, and 409.43 of Title 42 of the CFR. 

Section 409.41(c) of Title 42 of the CFR states, in order for Medicare payment to issue 

for HHC services furnished to Medicare beneficiaries, the conditions of sections 409.42 

through 409.47 of Title 42 of the CFR must be satisfied.  Similarly, in order for a 

beneficiary to be eligible for Medicare coverage of HHC services, the beneficiary must 

be under the care of a physician and the HHC services must be furnished pursuant to a 

POC satisfying the conditions of section 409.43 of Title 42 of the CFR.  42 C.F.R. § 

409.42.  The HHC POC must contain physician’s orders, the physician’s signature, and 

must be reviewed at least every sixty days.  42 C.F.R. § 409.43. 

In this case, the POC governing HHC services furnished during Episode 2 does not 

contain a physician’s signature.  Exh.2 at 15-16.  Therefore, the POC does not meet the 

requirements articulated in section 409.43 of Title 42 of the CFR, and Medicare 

reimbursement is precluded pursuant to sections 409.41(c) and 409.42(d) of Title 42 of 

the CFR.  Furthermore, in order for the beneficiary to be eligible for Medicare coverage 

of HHC services, the beneficiary must be under the care of a physician.  42 C.F.R. § 

409.41(b).  Without a physician’s signature on the POC ordering HHC services during 

Episode 2, it is impossible to determine whether the beneficiary was under the care of a 

physician and eligible for Medicare coverage of the HHC services Provider furnished 

during Episode 2. 

While the POC governing HHC services furnished during Episode 4 does contain a 

physician’s signature, the signature is untimely and does not meet the frequency of 

review requirements articulated in the regulations.  Section 409.43(e) of Title 42 of the 

CFR requires HHC POCs to be reviewed at least every sixty days.  The dates of service 

during Episode 4 were from May 19, 2009, until July 17, 2009.  Exh.2 at 34-35.  Episode 

4 spanned sixty days.  Id.  Therefore, in order to satisfy the conditions of section 

409.43(e) of Title 42 of the CFR, the physician would have to review the POC within the 

sixty-day episode (assuming the VSOC orders were valid).  Id.  In this case, the 

physician signed the POC on July 22, 2009, five days after Episode 4.2  Exh.2 at 34-35.  

Accordingly, the POC does not satisfy the frequency of review requirements articulated 

in the regulations. 

In failing to consider the physician signature requirements articulated in sections 

409.41(c), 409.42, and 409.43 of Title 42 of the CFR, the ALJ erred as a matter of law.  

These errors of law are material to the outcome of these claims because they result in 

the ALJ finding Medicare coverage exists for and in ordering Medicare reimbursement 

                                            
2 Additionally, as discussed below, the verbal orders governing the HHC services prior 

to the physician’s signature were not properly authenticated and, therefore, invalid. 
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for HHC services Provider furnished the beneficiary during Episodes 2 and 4 without 

physician orders. 

II. Verbal Orders 

The ALJ erred as a matter of law in ordering Medicare reimbursement for HHC services 

furnished from November 20, 2008, until December 9, 2008; March 20, 2009, until April 

14, 2009; July 18, 2009, until August 18, 2009; and during Episodes 2 and 4 in violation 

of section 409.43(d) of Title 42 of the CFR. 

Section 409.43(d) of Title 42 of the CFR sets forth the requirements for acceptance of 

verbal orders for HHC services.  The regulation requires the orders to be “put in writing 

and be signed and dated with the date of receipt by the registered nurse or qualified 

therapist . . . responsible for furnishing or supervising the ordered services.”  Id. 

The POCs governing the HHC services Provider furnished the beneficiary for all five 

episodes of care contain a VSOC date of December 28, 2000, approximately eight 

years prior to the beginning of Episode 1.  Exh.2 at 3-4, 15-16, 24-25, 34-35; Dup. 34-

35.  Therefore, none of the VSOC orders are valid orders for services.  Furthermore, 

only the POC for Episodes 3 and 5 contain dated signatures from the individual who 

allegedly accepted the physician’s verbal orders.  Exh.2 at 24-25; Dup. 34-35. 

Because the VSOC orders were invalid for all POCs, the start of care date would be the 

date the physician signed the POC.  For Episodes 2 and 4, as discussed above, the 

POCs did not contain the physician’s signature, or the signature was untimely.  Exh.2 at 

15-16, 34-35.  With regard to the remaining episodes, the orders were validated on 

December 10, 2008 (Episode 1); April 15, 2009 (Episode 3); and August 19, 2009 

(Episode 5).  Therefore, only HHC services furnished from December 10, 2008, until 

January 18, 2009; April 15, 2009, until May 18, 2009; and August 19, 2009, until 

September 15, 2009, were ordered by the beneficiary’s physician. 

In failing to consider the verbal orders requirements articulated in section 409.43(d) of 

Title 42 of the CFR.  This error of law is material to the outcome of these claims 

because it results in the ALJ ordering Medicare reimbursement for HHC services 

Provider furnished the beneficiary from November 20, 2008, until December 9, 2008; 

March 20, 2009, until April 14, 2009; July 18, 2009, until August 18, 2009; and during 

Episodes 2 and 4 without valid verbal orders. 

III. Physician Certification Requirements 

The ALJ erred as a matter of law in ordering Medicare reimbursement for the HHC 

services Provider furnished the beneficiary during all five episodes of care.  The ALJ 

failed to consider the reimbursement requirements articulated in section 424.22 of Title 

42 of the CFR, requiring a physician to certify the beneficiary’s homebound status.  See 

42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare and 

Medicaid programs . . . are binding on ALJs.").  The ALJ’s errors of law are material to 

the outcome of this claim because they result in the ALJ ordering Medicare 
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reimbursement for HHC services which do not comply with Medicare reimbursement 

requirements articulated in the CFR. 

The POCs Provider submitted ordering HHC services during all five episodes of care at 

issue in this case listed the beneficiary’s functional limitations as “Impaired Mental 

Status.”  Exh.2 at 3-4, 15-16, 24-25, 34-35; Dup. 34-35.  The beneficiary’s mental status 

was listed as oriented, forgetful, and limited/impaired.  Id.  Finally, the permitted 

activities were:  up as tolerated, independent at home, no restrictions.  Id.  Locator box 

26 on the POCs did not contain a physician certification statement indicating the 

beneficiary was homebound.  Id.  Therefore, the POCs lacked a physician certification 

of the beneficiary’s homebound status.  Id.   

Physician certification is a condition of payment under section 1814 of the Act and the 

regulations in section 424.22 of Title 42 of the CFR, and not a criterion for coverage.  In 

order for HHC services to qualify for payment under Medicare, a beneficiary must 

qualify for coverage of services as stated in sections 409.42 through 409.47 of Title 42 

of the CFR and meet the physician certification requirements described in section 

424.22 of Title 42 of the CFR.  See 42 C.F.R. § 409.41.  Under the statutory and 

regulatory scheme, coverage and payment are treated as two separate inquiries:  first, it 

is necessary to determine whether the services are covered by Medicare; and second, if 

coverage exists, it is necessary to determine whether the conditions for payment to a 

provider are met.  However, if coverage is established, the provider, not the beneficiary, 

is responsible for obtaining the necessary physician certifications under section 

489.21(b)(1) of Title 42 of the CFR. 

In this case, the ALJ failed to draw a distinction between the issues of coverage and 

payment.  The ALJ’s decision considers only whether the requirements for coverage 

were met, i.e., whether the HHC services at issue were reasonable and necessary and 

whether the beneficiary was homebound.  ALJ at 7-8.  However, the ALJ’s finding the 

services met Medicare coverage criteria does not automatically entitle Provider to 

Medicare payment.   

Therefore, the ALJ erred as a matter of law in failing to consider whether the 

beneficiary’s medical records contains a physician certification that the beneficiary was 

homebound.  The absence of a physician certification is not essential to a determination 

that the beneficiary was homebound for coverage purposes, but such certification is an 

essential prerequisite for Medicare payment.  The Act and implementing regulations 

specify that, as a condition for Medicare payment for HHC services, a physician must 

certify and recertify, as necessary, that the beneficiary meets HHC eligibility 

requirements, including that the HHC services are required because the beneficiary is 

confined to the home and in need of skilled services.  Social Security Act §§ 

1814(a)(2)(C), 1835(a)(2)(A); 42 C.F.R. § 424.22. 

Provider bears the responsibility for ensuring it meets all applicable certification 

requirements to receive Medicare payment for the services for which coverage has 

been allowed.  In the present case, however, the POC in effect for the dates of 
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treatment at issue lack a physician certification that the beneficiary was homebound.  

Exh.2 at 3-4, 15-16, 24-25, 34-35; Dup. 34-35.   

Usually, when a HHC provider expects to bill Medicare for covered care, the provider 

will have the physician sign Form CMS-485 (the Home Health Certification and Plan of 

Care), which meets regulatory and national survey requirements for the physician’s plan 

of care, certification and recertification.  See Ch.4, § 30.2 of the Medicare General 

Information, Eligibility, and Entitlement Manual (MGIEE) (CMS Pub. 100-01).  The 

certification and POC forms of record in the instant matter are not marked or otherwise 

identified as Form CMS-485.  However, the regulation provides: 

No specific procedures or forms are required for certification and recertification 

requirements.  The provider may adopt any method that permits verification.  The 

certification and recertification statements may be entered on forms, notes, or 

records that the appropriate individual signs, or on a special separate form. 

42 C.F.R. § 424.11(b).  Thus, it is not the failure to use a specific form that defeats 

payment, but rather that the form used does not include the required homebound 

certification. 

Here, because the POCs do not contain a physician certification of the beneficiary’s 

homebound status, the HHC services Provider furnished the beneficiary do not satisfy 

the conditions for Medicare payment, specifically section 424.22(a)(1)(ii) of Title 42 of 

the CFR.  Therefore, because as a part of its agreement to participate in Medicare, a 

provider agrees not to charge a beneficiary for services for which the beneficiary would 

be entitled to have payment made if the provider had in its files the required physician 

certifications, Provider is financially responsible for the HHC services at issue and 

cannot bill the beneficiary for these services.  See 42 C.F.R. § 489.21(b)(1).  

Accordingly, the ALJ erred as a matter of law in ordering Medicare reimbursement for 

the HHC services furnished without a physician’s certification of the beneficiary’s 

homebound status. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


